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	It be cannot be denied that economic globalization has led to trade liberalization—many countries involved in free markets where trade and investment are carried out beyond a country's borders. As a consequence of globalization, borders between countries are disappearing, restrictions on trade and investment have decreased, and the potential for unfair business competition has increased. In Indonesia, there are many business violations committed by foreign companies that are not domiciled in Indonesian jurisdiction. However, the regulations governing the prohibition of monopolistic practices and unfair business competition have not explicitly stipulated the application of extraterritorial principles in Indonesia's sovereign territory. To solve this problem, the Business Competition Supervisory Commission made a legal breakthrough by applying the extraterritorial principle. The Indonesian Business Competition Supervisory Commission has handled several cases involving foreign business actors and imposed sanctions on these business actors.  Thus, it can be assessed whether the existing regulatory support is sufficient to defend Indonesia's international trade interests or whether improvements are needed. This article discusses the enforcement of extraterritorial principles in business competition law that has been implemented by the Indonesian government. It is expected that the enforcement of the extraterritorial principle in handling cases that arise can be supported by firmer regulations and provide legal certainty.
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INTRODUCTION
In response to the free market and globalization demands, in 1999, Indonesia has enacted Law No. 5 of 1999 concerning the Prohibition of Monopolistic Practices and Unfair Business Competition (hereafter, Indonesian Competition Law). Indonesia also established the Business Competition Supervisory Commission (KPPU) as the institution responsible for enforcing the regulation. Law No. 5/1999 aims to protect public interests and improve national economic efficiency (Syamsudin, 2005; Prayoga, 2001; Nugroho, 2012). However, the development and advancement of technology and information, as well as relations between countries that have entered the free market and the regional economic integration under the ASEAN economic community (AEC) creates challenges for the Indonesian government. This economic integration dramatically influences the development of business transactions that are carried out between businesses in the same jurisdiction, also can occur in different jurisdictions and countries (Audriene, 2017; Lubis, 2017, Pasaribu 2016). Indonesia faces problems in applying its Competition Law to foreign companies operating in Indonesia (Kurniaty, 2013; Kamal, 2012).

Although since 1999 Indonesia has Competition Law, the implementation of these rules is that the Indonesian business competition law cannot be applied to companies that are not established in Indonesia (Darmawan et.al., 2018) Article 1 number 5 of Indonesian Competition Law regulates the provisions of business actors that become the object are "business actors that are established and domiciled or as long as carrying out their activities within the territory of Indonesia (Huzaini, 2017; Iskandar, 2011). The definition of the business actor in this law includes all types and forms of business, regardless of the nature of the legal entity, as long as the business actor carries out his business and/or economic activities in the Republic of Indonesia's jurisdiction (Suryokusumo, 2005; Rachmadi, 1999).

The provisions of the Indonesian Business Competition Law are different from the rules in various countries (i.e., America, European Union, Australia, Singapore, Korea, and Japan). In these countries, the subject of Business Competition Law is not only domestic business actors but also applies to business actors abroad who impact their national economy (Behrens, 2016; Born, 2011). Even the American Antitrust Law can examine a person without looking at the offender's jurisdiction by using the principle of Extraterritoriality (Gomes, 2005; Alison, 2004). This system difference is considered to have harmed Indonesia in international trade because Indonesia could be tried in another country. However, Indonesia could not prosecute foreign companies that violated Indonesian business competition provisions. 

With the development of the economic activity that transcends borders between countries, Indonesian law should also overcome its problems. Implementation of a rule can be carried out without knowing any boundaries, including those related to business competition law enforcement. It is very likely that violations of the unfair business competition principle were not committed in Indonesia but significantly impacted domestically.

One example of a conflict related to jurisdiction in recent decades includes the United States and several other countries regarding the application of the extraterritorial principle by the United States' anti-competitive business abroad provisions (Alison, 2004). The resulting conflict caused friction between the United States and other countries. In Indonesia, it can refer to the case of VLCC Pertamina and Temasek. In this paper, we will discuss the implementation of the extraterritorial principle and the implementation of the KPPU's authority. In this case, KPPU imposes sanctions on business actors who are legally domiciled outside the Republic of Indonesia's territory, even though the limited scope of regulations regulates business actors who are domiciled or carry out activities in the territory of Indonesia. However, in practice, decisions involving foreign business actors experience difficulties in their execution.

How can the government and law enforcers of Indonesia's competition law respond to the challenges of these differences? In practice, the Indonesian government has made a breakthrough to impose and impose sanctions in violation of competition rules for foreign businesses domiciled outside Indonesia. This article discusses the enforcement of extraterritorial principles in business competition law that has been implemented by the Indonesian government. This paper also analyses the KPPU's authority related to the enforcement of extraterritorial principles in several cases of violations of business competition laws in Indonesia. Thus, it can be seen whether the regulatory support currently exists is sufficient to defend Indonesia's interests in international trade or whether improvements are needed. It is expected that with this paper, the enforcement of the principle of extraterritoriality in handling cases that arise can be supported by firmer regulations and provide legal certainty.
ANALYSIS AND DISCUSSION
State Jurisdiction and the Principle of Extraterritoriality
Jurisdiction is generally defined as state’s power.  This such power is the means or action taken by a country to determine its national legislation and enforce that regulation. It also claims “persons, properties, conduct or the combination of the three”. Jurisdiction of a country is limited in its national territory. Territoriality is the basis of a country's jurisdiction and is the foundation of a country's sovereignty. The state has unlimited legal sovereignty in every case that occurs in its territory, except with certain exceptions such as diplomatic agreements or the imposition of international law (Zerk, 2010).

The jurisdiction issue is closely related to law enforcement's problem in each country and directly connects with the sovereignty of a country. Extraterritorial jurisdiction regulates the legal ability of a country to exercise its sovereignty/authority outside its territory. At the implementation level, the application of the principle of extraterritorial jurisdiction encounters several obstacles, especially when dealing with jurisdictions in other countries. The principle of extraterritorial may not be fully implemented because a country cannot exercise its power in another country's territory, even though it has jurisdiction over particular legal interests there.

The application of the Republic of Indonesia's business competition jurisdiction to business actors domiciled in other countries is not explicitly regulated in Indonesian national law. Nevertheless, in the international community, there is the principle of Extraterritoriality in business competition law. Moreover, “Competition Law primarily involves direct assertions of extraterritorial jurisdiction over foreign actors and conduct” (Zerk, 2010). 

The principle of Extraterritoriality was introduced in U.S. business competition law during the development of the "effects doctrine" in its antitrust law. Anti-competitive actors (whether accidental or planned) can be charged with the law if proven to have the effect of monopoly or unfair business competition in the United States jurisdiction (Haight, 1954). The Effect Doctrine is a manifestation of the principle of extraterritorial jurisdiction in The Lotus Case. As stated by the International Court in the Lotus Case, that a country must not exercise its sovereignty in any form within its territory except with a rule that allows it based on international customs or international conventions. Therefore, any anti-competitive actor in the United States can be charged with competition law in the United States law, if it is proven to have a monopoly or unfair business competition in its jurisdiction, whether by chance or planned (Mitchell, 2011; Kojima, 2000).

The principle of territorial jurisdiction applies host country law to everyone who is in the country concerned territory. For example, business actors participating in Indonesia's business activities must comply with business competition regulations in Indonesia (Starke, 1989). This principle also applies to foreign shareholders in companies in Indonesia because the shares controlled are within the territory of the Republic of Indonesia. One of the doctrines underlying this is the Single Economic Entity Doctrine. This doctrine is a form of recognition of the holding company or holding company. The holding company and its subsidiaries have economic entities that are coordinated and connected (Oktaviano. 2014)

Single Economic Entity Doctrine appears in business competition law in the European Union. Initially, responsibility for a violation is only required to be carried out by companies that directly contract with the violation (Eleanor. 1997) However, in its development, the parent company can be held responsible for violations committed by its subsidiaries. The analogy used in this doctrine is the criminal justice system, where parents can be held accountable for their children's criminal acts. Likewise, in the relationship between the parent company / holding company and its subsidiaries.

This Single Economic Entity Doctrine only applies to the order of business competition. This Single Economic Entity Doctrine is a manifestation of the parent company's power in determining its subsidiaries' policies so that they will automatically take responsibility for the policies. This doctrine can make business competition law extraterritorial be applied. Business actors can be held accountable for actions taken by other business actors in one economic unit, even though business actors operate outside the jurisdiction of a country's business competition law. Therefore, business competition law can be extraterritorial countries can exercise their jurisdiction in other countries' territories with certain restrictions (Emmenegger, 2016).
The Practice of the Application of the Principle of Extraterritoriality by The Indonesian Government

Although the Indonesian Business Competition Law (Law No. 5 of 1999) does not regulate the principle of Extraterritoriality, Indonesia has decided on the case of business actors residing in other countries and established not based on Indonesian law. The principle of Extraterritoriality has been applied in 2 (two) cases, namely: The Case of Temasek in Decision No. 07 / KPPU-L / 2007 and the Very Large Crude Carrier (VLCC) case in Decision No. 07 / KPPU-L / 2004.

The Temasek Case with Decision Number 7 / KPPU-L / 2007 is one of the most significant and controversial cases in Indonesia related to the application of extraterritorial principles in business competition law. Temasek Holdings, which was established in 1974, is a big company from Singapore. Two of its subsidiaries, namely Singapore Telecommunication Ltd. (SingTel) and Singapore Technologies Telemedia Pte,.Ltd. (STTelemedia) owns shares in two telecommunications companies in Indonesia. SingTel currently has a 35% stake in PT. Telkomsel and ST. Telemedia controls 40.77% of shares in PT. Indosat. The two companies are 100% owned by Temasek. PT.  Telkomsel and Pt. Indonat dominate the cellular phone market share in Indonesia, up to 84.4% (Rachmadi, 2013).

With the control of the two operators with the largest market share in Indonesia, Temasek is estimated to control 89.61% of Indonesia's telecommunications industry market share (ref). This condition shows the existence of unfair business competition and a dominant position. A dominant position in Indonesian competition law is a condition where a business actor does not have a significant competitor in the relevant market concerning the market share controlled. The business actor has the highest position among his competitors in the relevant market about the financial capability of access to supply or seller and the ability to adjust the supply or demand for specific goods or services (Article 1 number (4) of Law No. 5 of 1999.

In Indonesian competition law, majority share ownership in some companies is prohibited, because this can lead to monopolistic practices that are marked by the creation of a dominant position (Sirait, 2008; Nakagawa, 2006; Juwana, 2004). Besides, Indonesian law prohibits the establishment of several companies with the same business activities in the same relevant market if that results in the creation of a "dominant position" and "market control." In the Temasek case, the establishment of several companies with relatively similar business activities had an impact on the emergence of a dominant position. In the Temasek case, merging, merging several companies with established market shares can result in horizontal integration which gives rise to control of the market (Article 27)

KPPU in its decision stated that Temasek Holdings, Pte. Ltd., together (with Singapore Technologies Telemedia Pte. Ltd., STT Communications Ltd., Asia Mobile Holding Company Pte. Ltd., Asia Mobile Holdings Pte. Ltd., Indonesia Communications Limited., Indonesia Communications Pte. Ltd., Singapore Telecommunications Ltd., Singapore Telecom Mobile Pte. Ltd.) was proven legally and convincingly in violation of Article 27 paragraph (a) of Law No. 5 of 1999. Temasek Holdings has violated Article 27 letter (a) regarding share ownership, and violated Article 17 paragraph a for implementing interconnection constraints and maintaining high prices so that it is anti-competitive. In the defense stage, the Temasek group argued that the Indonesian government (represented by the KPPU) was not authorized to examine because the companies included in the Temasek group were not established under Indonesian law. Besides, these companies do not operate directly in Indonesia. The KPPU rejected the Temasek group's defense and stated that the Temasek group was a business entity that fulfilled the elements of Article 1 number 5 of Law No. 5 of 1999. It is worth noting that the Article 1 adheres to the principle of a single economic entity. A subsidiary company does not have the independence to determine the direction of company policy in a parent-subsidiary relationship. The consequence is that business actors can be held accountable for other companies' actions in an economic entity.

The commission council also sentenced each company to pay a fine of twenty-five billion rupiahs. The ruling also severed Temasek Holdings, Pte. Ltd to stop the act of ownership of shares in P.T. Cellular communication and P.T. Indosat, Tbk., By releasing its entire share ownership in one company, namely P.T. Cellular telecommunications or P.T. Indosat Tbk. Within a maximum period of 2 (two) years since the decision has permanent legal force. The release of share ownership is done because each buyer has a limited share released to a maximum of 5% in total. Also, the buyer may not be associated with Temasek Holdings, Pte.Ltd. or with other buyers of any kind.

The KPPU commission board meeting found out the fact of Temasek's cross-ownership in P.T. Indosat, and P.T. Telkomsel has caused consumer losses in the cellular industry, amounting to 14.7-30.8 trillion during 2003-2006. KPPU sees the relationship between Temasek's cross-ownership and losses in the cellular industry. KPPU also recorded consumer losses recorded 9.8 to 24 trillion per year due to high interconnection costs. Losses occur due to tariff settings by P.T. Telkomsel reached more than 60%. It means that the market formed exceeds the limit allowed by law. 

In this case, Temasek companies submitted legal remedies to the cassation level at the Supreme Court. The Supreme Court, in its decision, accepted and improved the KPPU's and District Court's decisions. Temasek Holding Pte. Ltd., furthermore, filed a legal review, but the Supreme Court rejected the legal effort through a decision on May 5, 2010. KPPU. Thus, despite Temasek Holding Pte. Ltd. operating outside the jurisdiction of Indonesian business competition law, the Indonesian government has imposed penalties based on the principle of the "single economy entity doctrine" and the extraterritorial principle.

Besides the Temasek case, another well-known case in Indonesia is the process of divesting two Very Large Crude Carriers (VLCC) tankers. KPPU decides that Goldman Sach Pte. (Singapore), Frontline Ltd. (Bermuda Islands), and P.T. Equinox have collaborated with P.T. Pertamina to sell VLCC tankers to Frontline Ltd. Goldman Sach Pte. has been proven legally and convincingly proven to violate Article 19 letter d and Article 22 of Law No. 5 of 1999 and Frontline Ltd. violating Article 22 and Article 19 letter d of Law No. 5 of 1999. Although both are companies established under the jurisdictions of other countries (Singapore and Bermuda), both are involved in tenders conducted by P.T. Pertamina Indonesia. The Government of Indonesia decided the case because the tender was conducted in Indonesia and was considered to have an impact that could harm Indonesia up to 54 million USD.

In the process of divesting the two Pertamina Large Crude Carriers (VLCC) owned by P.T. Pertamina Indonesia, these foreign companies have been legally proven to have violated Article 22 of the business competition law. In this case, P.T. Pertamina, Tbk. and Goldman Sachs, Pte. has determined Frontline, Ltd. as the winner of the tender. Also, there was a violation of Article 19 letter (d) regarding discriminatory practices carried out jointly by P.T. Pertamina, Tbk., Goldman Sachs, Pte., Frontline, Ltd., and P.T. Equinox Shipping Company to Essar Shipping, Ltd. and Overseas Shipholding Group.

Against KPPU's Decision No. 07 / KPPU-L / 2004 on March 3, 2005, P.T. Pertamina Tbk., Goldman Sachs Pte., Frontline Ltd., and P.T. Equinox Shipping Company filed an appeal for objection in the Central Jakarta District Court. Based on the submission of objection legal remedies, then on May 25, 2005, the Panel of Judges through the Decision of the Central Jakarta District Court No.4 / KPPU / 2005 PN.JKT.PST granted the appeal for the objection. Then, based on the Decision of the Central Jakarta District Court, the KPPU submitted an appeal to the Supreme Court of the Republic of Indonesia. On November 29, 2005, the Panel of Judges through the Republic of Indonesia's Supreme Court Decision No. 04K/ KPPU/ 2005 granted the KPPU's appeal request. With the issuance of the Supreme Court's Decision, it can be concluded that Indonesia has implemented the principle of Extraterritoriality in deciding several business cases against foreign companies in Indonesia.

From the cases above, if we examine the regulations in Law no. 5 of 1999, the article does not explicitly regulate the relationship between the parent company or significant shareholder in the form of a foreign business entity and a company having direct activities in Indonesia. Article 1, number 5 Law no. 5 of 1999 regulates the range of application of the force territory. The law only applies to business actors domiciled or conducting business activities in the Republic of Indonesia's territory. The phrase that mentions that "which is established and domiciled in the jurisdiction of the Republic of Indonesia" indicates that the enactment of Law No.5 of 1999 adheres to the subjective territorial principle while the phrase "conducts business activities within the jurisdiction of the Republic of Indonesia" indicates the objective territorial principle. Thus, according to the provisions of this article, the scope of business actors is regulated accumulatively, which is limited to business entities that are established and domiciled or conducting business activities in the Republic of Indonesia's territory. The absence of regulations in Law No.5 of 1999 that explicitly stipulates the implementation of the extraterritorial principle will continue to create uncertainty in handling problems involving business actors who are not established and domiciled in Indonesia because legal certainty demands enforcement of the rules as stated in the provisions (Maarif, 2010). Law No.5 of 1999 also does not regulate the single economic entity doctrine or separate legal entity. The implementation of business competition law cannot override the rules in the UUPT, which explicitly regulate separate legal entities, mainly if the override of these rules is carried out to impose sanctions on foreign business entities that do not have a representative office in Indonesia. 

The use of references to previous decrees and application of the doctrine in business competition law cannot continuously be used as justification to categorize foreign business entities that do not have representative offices in Indonesia as Business Actors in Law No. 5 of 1999. As countries oriented towards Continental European law, the primary source of law in Indonesia is statutory regulations.

Based on arguments in the decision-making on cases involving foreign business actors related to the enforcement of business competition law, what is most needed is an expansion of jurisdiction. Therefore, laws and regulations related to business competition law can also apply to business actors residing in other countries. Besides, it is also necessary to accommodate regulations with the securities doctrine to ensnare actions taken outside the territory of Indonesia but have an anti-competitive impact on the Indonesian market and affect the achievement of economic development goals in Indonesia. Improvements to Law no. 5 of 1999 are essential to explicitly regulate the scope of business actors holding companies in Indonesia. The draft law, Law No. 5 the Year 1999, shows the definition of the perpetrator.
The Revision Discourse of Indonesian Competition Law
The KPPU's Decision on the cases, as mentioned earlier, has raised challenges and public responses to encourage changes to Law No. 5 of 1999. The Academic Manuscript of the draft Revision of the Law states that the Indonesian government must review and perfect competition rules in Indonesia, particularly its implementation problems. An important issue related to the implementation of Law No. 5 of 1999 is the definition of business actors outside Indonesian jurisdiction.

In draft Act No. 5 of 1999, it appears that the definition of business has been expanded. The reason for the change in business actors' definition is that Indonesia has entered a free market society. The scope of the market and economic practices must involve the regional and international community. Therefore, regulatory instruments are needed that can accommodate these needs. The draft amendments to the law on the Prohibition of Monopolistic Practices and Unfair Business Competition specifically contain regulations on business actors established and domiciled outside the Republic of Indonesia's jurisdiction, wherein carrying out their anti-competitive practices have an impact on the Indonesian economy (Maarif, 2010).

In this case, the provisions concerning business actors will change with the adoption of the effects effect of competition activities carried out outside the jurisdiction of Indonesia on the Indonesian market and economy. Meanwhile, the provisions of Article 1 (5) of Law No. 5 of 1999 does not regulate the effect doctrine in the definition of the business actor. In practice, KPPU has practiced it in the case verdict of Temasek and VLCC, the perpetrators in the Republic of Indonesia's territory.

From some of the examples of cases above, it can be seen that Article 1 (5) of Law Number 5 of 1999 only applies to business actors domiciled or conducting business activities in the Republic of Indonesia territory. The phrase which reads "established and domiciled in the jurisdiction of the Republic of Indonesia" indicates that the enactment of Law No.5 of 1999 adheres to the principle of subjective territoriality while the phrase "conducting business within the jurisdiction of the Republic of Indonesia" indicates the objective territorial principle (ref). Thus, according to this article's provisions, business actors' scope is regulated cumulatively, limiting business entities that are established and domiciled or conducting business activities in the Republic of Indonesia (Maarif, 2010).

In applying the extraterritorial principle, the Indonesian government, represented by the KPPU, often uses the argument that the KPPU refers to the Supreme Court's decision in the case of Pertamina Tanker Divestment. Besides, the KPPU also argues that several countries have also adopted extraterritorial principles. KPPU exemplifies the practice that occurred in the United States. KPPU said, "The first case regarding extraterritorial application in the United States occurred in 1909 in American Banana Co. vs. United Fruit Co., 213 U.S. 347 (1909), which has initially been interpreted narrowly. 

Related to institutional authority, Article 36 paragraph (6) states that KPPU has the right to decide whether there is a loss to other business actors or the public. According to Article 36 paragraph (7), KPPU has the right to issue decisions on business actors suspected of monopolistic practices and unfair business competition. The existence of this provision states that KPPU has the right to enforce business competition law. However, it is not explicitly stated whether it could carry out law enforcement in an extraterritorial framework.

Likewise, if reviewed by the Republic of Indonesia Supreme Court Regulation Number: 03 of 2005 (Concerning Procedures for Filing Legal Efforts Against KPPU's Decision) and KPPU Regulation Number 1 of 2010 (regarding Case Handling Procedures), no extraterritoriality clause in business competition law is explicitly found. Thus this becomes the legitimacy that the KPPU's jurisdiction is the territory of the Republic of Indonesia. KPPU, the authority responsible for overseeing business activities, holds that a single economic entity and a separate legal entity are two different things. A single economic entity is an economic doctrine, while a separate legal entity is a corporate law doctrine. In business competition law, it is stated that a company is a stand-alone entity but does not mean free to move on its own, but is controlled. So thus, a single economic entity has a broader meaning than a separate legal entity.

KPPU's opinion is reflected in several cases related to business competition decided by KPPU. Since the establishment of KPPU in 2000, seven decisions were handed down by KPPU to foreign business entities that were not established, were not domiciled in Indonesia, and did not have branch offices or representative offices in Indonesia (Iskandar, 2011). KPPU applies the doctrine by reflecting on the experience in the European Union justification. The European Commission applied this principle in the Europemballage and Continental Can Commission in the 1973 case, which was later strengthened by the European Supreme Court (European Court of Justice) and became jurisprudence next business competition cases. According to Indonesia's legal system, it should be noted that it is not obliged to submit to the president as common law countries in the European Union but is subject to the laws and regulations (positive law) established by the legislative body.

A weak legal basis related to the coverage of legal subjects in Law No. 5 of 1999 will undoubtedly affect the execution of its decisions even though there have been decisions that have a permanent legal force that states that foreign business actors are proven to violate business competition rules. Indonesian court decisions are only valid and empowered in the jurisdiction of Indonesia. The process of law enforcement business competition and execution requires support in the form of bilateral or multilateral agreements with other countries.

Regarding the process of handling cases and executions, support is also needed in the form of bilateral or multilateral agreements with other countries related to the enforcement of business competition law. With the existence of agreements with other countries, it is expected that the confiscation of the assets of the reported will be more comfortable. Currently, KPPU has to find its list of assets reported that are domiciled abroad. With this international agreement, the process of confiscating the reported assets can be carried out efficiently, considering that the audit process has a time limit. Besides that, it can also cooperate in executing decisions that can be enforced actively and more efficiently. Currently, KPPU has collaborated with several business competition authorities in ASEAN and outside Southeast Asia, such as Japan Free Trade Commission (Inoue, 2007) and Korean Free Trade Comission. However, this cooperation is only in the scope of notification, information exchange, and training. There has not been any cooperation in case handling and implementation of decisions.

CONCLUSION
The principle of Extraterritoriality in business competition law in the era of the economy that is integrated with other countries as it is today is a necessity. What is most needed is the expansion of jurisdiction for Indonesia to be able to crack down on business actors with Indonesian legal entities or foreign legal entities that carry out anti-business competition activities outside the territory of the Republic of Indonesia, which because of their actions can disrupt the Indonesian market and economy. KPPU, as an authority in enforcing business competition law, basically does not yet have a firm legal basis in applying extraterritorial principles in enforcing business competition law. On the other hand, the enforcement of business competition law outside the jurisdiction of Indonesia becomes the attention of KPPU, primarily if it influences the Indonesian economy. Thus, the firmness of the regulation of the KPPU to enforce business competition law against foreign legal entities is also necessary to be owned to act decisively against business actors violating regulations related to business competition in Indonesia. In addition to the process of examining cases, what is also important is the execution of court decisions that have permanent legal force. Without a strong legal basis, KPPU cannot carry out executions based on legal mechanisms. The court's ruling in Indonesia is only valid and empowered in the jurisdiction of Indonesia. This critical extraterritorial principle implementation requires supporting bilateral or multilateral cooperation to carry out an efficient and effective execution process.
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