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INTRODUCTION
Children are legal subjects and national assets, as part of the younger generation, children play a very strategic role as the next generation of a nation.
 The crime rate and variants of violence involving children as both victims and perpetrators in Indonesia are pathetic. Not only done in groups but also individually, and not only done by those who live in big cities, but also in suburban areas. Not only in the form of "mischief" but has led to a criminal act. Juvenile delinquency as status offenses means any deviant acts committed by children, but if they are committed by adults, these actions are not considered crimes, for example: smoking, skipping school, running away from home, or arguing with parents. Meanwhile, juvenile delinquency as a violation of the law means that all actions are considered deviant if done by children and if done by adults considered a crime.


However, the handling of juvenile delinquent that prioritizes the best interests of children is still far from expected. The government has issued special regulations that regulate the protection of children's rights in juvenile delinquent, such as Law no. 3 of 1997 concerning Juvenile Court which was later changed to Law Number 11 of 2012 concerning the Juvenile Criminal Justice System (UU SPPA) or Law no. 23 of 2002 concerning Child Protection, the government even ratified the Convention on the Rights of the Child (KHA) by issuing Presidential Decree Number 36 of 25 August 1990, but it turns out that the provisions in these regulations are not the best solution for resolving juvenile delinquent.
 This can be seen every year there are more than 50 children involved juvenile delinquent as shown in Figure 1 below:

Figure 1. Number of Children Involved Juvenile Delinquent as Perpetrators of Physical and Psychological Violence in Indonesia (2016-2020)
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Sources: https://databoks.katadata.co.id/datapublish/2022/07/29/ini-jumlah-anak-anak-yang-jadi-pelaku-kekerasan-di-indonesia
This data is a record of the Indonesian Child Protection Commission (KPAI) which states that during the 2016-2020 period there were 655 children who had to face the law for being perpetrators of violence. In detail, 506 children committed physical violence and 149 children committed psychological violence. The number of children involved juvenile delinquent has consistently been above 100 people every year during 2016-2019.
 The high number juvenile delinquent indicates an increase in the number of detentions and arrests of children by the police or in other words the settlement juvenile delinquent tends to go through formal rather than non-formal justice processes.
 When a child is suspected of committing a crime, the formal justice system that places the child in prison status can have major consequences in the child's life. The formal justice process that sends children to prison is apparently not successful and does not make the child a deterrent and become a better person. Prison actually makes children more professional in committing crimes.

Children suspected of being perpetrators of criminal acts or juvenile delinquent, require special attention and protection so that they can grow and develop according to their age. The state has accommodated child protection through the renewal of the juvenile justice system, namely the fulfillment of children's rights both during the judicial process, undergoing and coaching after serving a crime or action. Renewal of the juvenile justice system, with the passing of the SPPA Law, among others, to accommodate child protection through diversion with a restorative justice approach.

The phenomenon shows that the results of agreed diversion are often considered weak because it is different from coercive criminal sanctions. The phenomenon of diversion implementation shows weak protection for children so that it requires strengthening and improvement in various sectors.
 There are still obstacles in the efforts of diversion implementation, both of a juridical nature (legal substance) and technical ones, including the lack of socialization of government regulations regarding the newly issued diversion implementation guidelines, the lack of understanding of the parties regarding the implementation of diversion (legal culture), and the lack of expertise of juvenile prosecutors (legal structure) to understand and understand the values in implementation the concept of diversion oriented towards a restorative justice approach.

The implementation of diversion is not in line with the goals of diversion as contained in Article 6 of the SPPA Law explaining that diversion aims to achieve peace between victims and children, resolve child cases outside the judicial process, prevent children from being deprived of independence, encourage the community to participate and instill a sense of responsibility towards children. Meanwhile, the implementation of diversion in Article 7 paragraph (2) letter “a” of the SPPA Law carries a penalty of imprisonment under 7 years to get diversion. So that the limitation on the implementation of diversion in Article 7 paragraph (2) letter “a” will have an impact on the child's right to get diversion when the child commits a crime threat of imprisonment for more than 7 years which should be the problem can be resolved peacefully based on the purpose of diversion. However, there is a limitation on the threat of imprisonment under 7 years in carrying out diversion, so the child loses right to get diversion and threatened to jail.

The high number of juvenile delinquent in every year, but not accompanied by optimal law enforcement, indicates that efforts are needed to optimize the settlement of juvenile delinquency. This becomes the background of this research with the problems consisting of: what is the analysis of diversion constraints in resolving juvenile delinquency in Indonesia? And what are the efforts to optimize the implementation of diversion in juvenile delinquency in Indonesia as strengthening restorative justice in Indonesia? 
RESEARCH METHODS
This research is normative research with a statutory approach which is described in a qualitative descriptive.
ANALYSIS AND DISCUSSION
Diversion Constraints in Resolving Juvenile Delinquency in Indonesia 

Fundamental changes in the formulation of Law no. 11 of 2012 concerning the Juvenile Justice System - as a substitute for Law Number 3 of 1997 concerning Juvenile Courts - in addition to regulating the principle of last resort, is the use of restorative justice and diversion models in resolving child cases. Through Law no. 11 of 2012 concerning the Juvenile Justice System, it has been regulated that the diversion process must be carried out at every level of the criminal justice process, which has started when it was carried out in the first stage at the police institution, followed by the following stages.
 As a complete picture can be seen in the follow in diagram.
Diagram Diversion/Restorative Justice Diagram in Juvenile Courts in Indonesia (UU No. 11 of 2012 concerning the Juvenile Criminal Justice System)
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From the diagram above it can be understood that in handling juvenile delinquent, where there are stages in each criminal justice process is mandatory to carry out penal mediation, or what is referred to in legal terms is diversion. The obligation to carry out this diversion begins at the stage of investigation by the police,
 and if no agreement is reached proceed to the next process. Liability for diversion must also be carried out at the prosecution stage,
 and if no agreement is reached proceed to the next process, delegated to the court. The obligation to diversion must also be carried out at the trial court stage,
 and if no agreement is reached proceed to the next process, examined by proving the case submitted, and issued a verdict (decision).
The series of processes carried out show that the juvenile justice system which currently tends to be dominated by retributive and restitutive approaches, through Law no. 11 of 2012 has begun to be encouraged and complemented with a restorative model approach. Although previously, it had been accommodated through the Convention on the Rights of the Child which had been ratified through Presidential Decree No. 36 of 1990 concerning Ratification of the Convention on the Rights of the Child and then confirmed again by Law No. 23 of 2002 concerning Child Protection. In these two regulations, it is clear that there are efforts to protect children, especially regarding the principle of the best interest of the child which punishment of children should be positioned as the last option or the last resort.
In the perspective of juvenile justice in Indonesia, the sub-system in the juvenile justice system
 has a specialty, which against children as a special legal study, requires officials who are specifically authorized to carry out criminal justice processes against juvenile delinquency.
 The criminal justice apparatus for children who commit crimes is the same as the criminal justice system that applies to adults (there are Police, Public Prosecutors, Judges, and Correctional Institutions), but for children who commit crimes there are specificities that required for law enforcement officers. The most different is that in the juvenile justice process a special institution called Correctional Officer is needed, which the author considers as a focal point in protecting children who commit crimes.
 
As a focal point, correctional officers are obliged to publish Community Research (LitMas) which contains personal data on child clients who commit criminal acts, chronology of events, and suggestions from correctional officers on the juvenile justice structure, at every stage of the judicial process. The obligation to apply diversion as an embodiment of restorative justice in juvenile justice, of course, rationally suppresses the occupancy of the offender's child into correctional assistance in the Special Child Development Institution (LPKA). But in fact, empirically obtained general data that the number of children with the status of correctional inmates is still quite high. Within the entire territory of Indonesia, the South Sumatra region is recorded as an area with high data on children inmates of correctional facilities. When viewed in July 2022, the overall number of occupancy of the assisted residents (adults and children) is the highest of the 33 regional offices as illustrated in the diagram below:
Diagram 4. Number of Correctional Institutions by Region
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From the diagram above it can be seen that the South Sumatra Regional Office is included in the top 10 areas with the highest occupancy rates for adult correctional institutions and special development institutions for children (LPKA). The first order is data on assisted residents at the DKI Jakarta Regional Office, followed by the North Sumatra Regional Office, then the West Java Regional Office, the East Kalimantan Regional Office, the South Kalimantan Regional Office, the Riau Regional Office, the Banten Regional Office, the Lampung Regional Office, and the South Sumatra Regional Office at number 9. Regarding to data on children with correctional status, the South Sumatra Regional Office also has the highest number of all existing Regional Offices (33 Regional Offices), not much different from the North Sumatra Regional Office, West Java Regional Office, Central Java Regional Office, and Lampung Regional Office. In detail can be seen in the following table:

Table of Data for the Highest Correctional Facilitation Children in 2022 at 33 Regional Offices in Indonesia

	Regional Offices
	January
	February
	March
	April
	May
	June
	July

	South Sumatera 
	M : 106

F  : 2
	M : 91

F  : 3
	M : 91

F  : 3
	M : 79

F  : 3
	M : 74

F  : 3
	M : 80

F  : 3
	M : 75

F : 3

	North Sumatera 
	M : 85

F  : 1
	M : 95

F  : 1
	M : 95

F  : 1
	M : 92

F  : 0
	M : 20

F  : 0
	M : 26

F  : 0
	M : 14

F : 1

	West Java
	M : 74

F  : 1
	M : 81

F  : 1
	M : 81

F  : 1
	M : 89

F  : 1
	M : 1591

F : 1
	M : 98

F  : 1
	M : 80

F : 1

	Central Java
	M : 62

F  : 2
	M : 66

F  : 1
	M : 66

F  : 1
	M : 78

F  : 1
	M : 72

F  : 1
	M : 66

F  : 2
	M : 56

F : 1

	Lampung


	M : 75

F  : 1
	M : 68

F  : 2
	M : 68

F  : 2
	M : 91

F  : 1
	M : 72

F  : 1
	M : 78

F  : 1
	M : 81

F : 1


Source processed by the author

The table above shows that children in correctional facilities in South Sumatra in January 2022 are the highest. While in February it was under the North Sumatra Regional Office as the highest; in March it was also the second highest after the North Sumatra Regional Office; in April the South Sumatra Regional Office was in the lowest position; in May the South Sumatra Regional Office was in second position after the West Java Regional Office; in June the South Sumatra Regional Office was in second position after the West Java Regional Office; and in July the South Sumatra Regional Office was in third position after the Lampung Regional Office which had the highest, followed by the West Java Regional Office. The high data on children with the status of correctional assisted children is of course a question that needs to be answered.
Does it really show that the criminal justice structure is incapable of implementing diversion at every level in dealing with children in conflict with the law as an obstacle or obstacle they face, or is it true that the crime committed by the child is a crime punishable by 7 (seven) years or more of imprisonment? This is what the answer will then be sought after an empirical data search is carried out at the research location that has been carried out. Regarding to obstacles in implementing diversion for children who are in conflict with the law, understanding can be based on the theory stated by Soerjono Soekanto, that in law enforcement there are influential factors, namely: 

1. The legal factor, which in this case is limited by law;

2. Law enforcement factors, namely the structure of juvenile justice which consists of child investigators, child public prosecutors, juvenile judges, and community counselors (Bapas);

3. Facility factor or supporting facilities;

4. Community factors;

5. Cultural factors.


Understanding what obstacles are encountered in the implementation of diversion to juvenile delinquent, which are dominant can be categorized as follows:
Legal Factor


The SPPA Law does not specify whether the threat of criminal acts in material criminal law that threatens children is directly threatened with half of the existing threats or not. Such as the threat of imprisonment for the crime of theft by weighting (Article 363 of the Criminal Code), whether it includes those that can be resolved through diversion or not. This has an effect on differences in interpretation among fellow law enforcers. In addition, it was found that in the application of restorative justice, in the view of investigators
 does not mean that the case immediately stops, even though there has been a stipulation letter from the District Court, because there are cases that continue at the will of the victim. That is, the Court Decision Letter does not guarantee that the act will be stopped, because the SPPA Law does not formulate such a matter as a basis for officials to completely and legally stop the case they are handling.
Law Enforcement Factors


There are differences of understanding among fellow judges in dealing with cases of juvenile delinquent, there are judges who are guided by PERMA Number 4 of 2014 concerning Guidelines for the implementation of Diversion in the Criminal Justice System, including regulating the age of the child that can be applied to diversion, that in this PERMA diversion can be given to children aged 12 years to before 18 years, including children who have been married between these ages. Another position of judges is guided by the SPPA Law. Another law enforcement factor that is also an obstacle is the number of social advisors (PK) which is inversely proportional to the number of juvenile delinquent. The large number of juvenile delinquent is not balanced with the number of PK, so the assistance is not maximal/optimal.


In the jurisdiction of the South Sumatra Regional Police there is also a lack of child investigators in handling child cases, because children's cases are cases that are expedited and provided by law for a very short time, namely 10 days while at the police level, as revealed by IPDA Dr. Santy Wijaya, SH. MH. as Panit Unit 3 SUBDIT IV PPA, Ditreskrimum Regional Police of South Sumatra.

Victims Factors/ Family Victims


In resolving child cases, what is also an obstacle to the implementation of restorative justice is when the victim and the victim's family feel that the peace money proposed by the perpetrator is too small, so it drags on and there is often no agreement. This was also conveyed by the IPDA resource person, Dr. Santy Wijaya, SH.MH, and Aiptu Eli Suyono.

Perpetrator/Family Perpetrator Factors


The factor of the perpetrator and the perpetrator's family is also an obstacle in the implementation of restorative justice, in Muara Enim it is often found that the perpetrator and his family do not have the ability to fulfill the demands of the victim and his family, because indeed the economic life of the perpetrator's parents is very poor.

Society Factor


First, in society there is still a paradigm that requires that every crime committed must be punished, even if the perpetrators are children. Such a paradigm shows that the orientation of revenge is still strong in society. This was also acknowledged by the Head of PPA Unit of the Muara Enim Police, Aiptu Eli Suyono. In connection with this, it was found that a high number could not be resolved through diversion in child cases at the Muara Enim Police, which was motivated more by community factors that still wanted to resolve the case through the judicial process.


Second, another perspective is found in society, when juvenile delinquent occurs and then the police as the vanguard of juvenile justice seek diversion, the community thinks that the investigator is not fair/honest and there is a game behind resolving cases. An agreement can fail between the perpetrator and the victim, if the victim thinks that there must be dishonesty in carrying out diversion, and tends to suspect that there is a slippery slope for the authorities. Third, an agreement or consensus between the perpetrator and the victim which was mediated by the apparatus was not reached, because the perpetrator's child and his family were unable to fulfill the request from the victim, as a condition that had to be met.

Optimizing the Diversion Implementation in Resolving Juvenile Delinquent Cases in Indonesia as Strengthening Restorative Justice in Indonesia

Based on the previous sub-chapters, it can be seen that there are obstacles in the implementation of diversion that have been occurring in Indonesia so far. Therefore, it is necessary to optimize the diversion implementation in resolving juvenile delinquent cases in Indonesia as strengthening restorative justice in Indonesia. Optimization that can be done is by reformulating the regulation and prioritizing prevention efforts so that juvenile delinquent not reach court as an effort to strengthen diversion based on restorative justice.
 The optimization efforts can be described as follows:
Reformulation of Legal Provisions

Juvenile delinquent can be resolved deliberately through diversion involving the child and parents/guardians, victims and/or parents/guardians, community counselors, and professional social workers based on a restorative justice approach. The result of the diversion agreement can be a settlement with restitution as stated in the SPPA Law. Restitution for a child who is a victim of a crime can be in the form of compensation for loss of property, compensation for suffering due to a crime, and/or reimbursement for medical and/or psychological expenses. Based on the provisions of the SPPA Law, restitution is in the form of money, but the SPPA Law does not regulate other forms of restitution. This condition causes children who come from poor families less opportunity to settle their cases outside the court. Things are different in the Philippines and Thailand, these two countries have expanded the meaning of restitution by providing other options such as services provided by the perpetrator and/or the perpetrator's family to the victim and/or the victim's family, as well as repairing the damage caused by the perpetrator. This form of restitution is an alternative reformulation in the ius constituendum dimension. However, law enforcement must determine and supervise the form of restitution services to avoid slavery.

The use of criminal law policy theory at the reformulation stage to reformulate Article 7 paragraph (2) letter (a) of the Law on the Juvenile Criminal Justice System, because this article is seen as inconsistent with the principle of child protection without discrimination. The use of this reformulation stage aims to re-realize what is the rights of children as actors in the Diversion process, in this case to protect the rights of children as actors in the Diversion process which are only limited to criminal penalties under 7 (seven) years.
 

The reformulation of diversion requirements against Article 7 paragraph 2 does not need to include prerequisites for the threat of a criminal sanction that is limited under seven years. If this clause is maintained, it will distort the basic idea of the juvenile justice system. If it is necessary to provide prerequisites for the implementation of diversion, it is far better that the explanation in Article 9 paragraph (1) letter “a” is included in the body of the norms of Article 7 paragraph 2, namely regarding the category of criminal acts that focus on the qualifications of serious criminal acts, for example murder, drug trafficking, terrorism and rape. As a separate note, the four serious crimes in question must be detailed, for example the serious crime in question is premeditated murder.

The policy of reforming criminal law against the concept of restorative justice in the juvenile justice system in Indonesia should pay attention to the provisions in the new Criminal Code Bill which basically provides an understanding that by taking into account the interests of the child's future, solving child cases with the concept of restorative justice is as much as possible to prevent children from being punished. punishment which is only punitive, so that ideally in the future the formulation of the idea of Restorative Justice through the diversion process is expected that children will really be spared from the bad effects of the formal justice process and from the bad stigma that may arise in society.

Prevention

The restorative justice formulation policy in the SPPA Law is a preventive policy, namely a policy given by law to apparatus of law enforcement to prevent or not bring suspects to court. In accordance with the philosophical foundation contained in this law, namely to provide legal protection for children as juvenile delinquent, in an effort to realize restorative justice (recovery) through diversion efforts from the process of receiving reports by the police to the examination process in court. This is done to prevent the possibility that the defendant will be subject to imprisonment in connection with the existence of an imperative system of formulating prison sentences. This policy can be pursued by giving authority to law enforcement officials to select suspects who will be brought to court even though the person has clearly committed a crime.

These prevention efforts must also be supported through increased coordination, training, outreach to law enforcement. Law enforcement is aimed at increasing order and legal certainty in society. This is done, among others, by regulating the functions, duties and authorities of institutions tasked with enforcing the law according to the proportions of their respective scopes, and based on a good system of cooperation and supporting the goals to be achieved.
 In addition, the morale of law enforcement officials as the main key in law enforcement must be addressed and improved through training. In addition to require moral improvement, legal reform also requires improving the quality of science. Increasing the quality of science is expected to improve the quality of legislative products and law enforcement products. There is no meaning in forming/renewing laws and law enforcement agencies, if the knowledge (law) of legislators and law enforcement officials is not updated and improved.

Approach to the community to increase understanding and awareness of resolving cases through diversion. This approach can be carried out through legal counseling or outreach to the community. Legal counseling is one of the activities of disseminating information and understanding of legal norms and applicable laws and regulations in order to realize and develop public legal awareness so as to create a legal culture in the form of an orderly and obedient or obedient to applicable legal norms and laws and regulations for the sake of upholding rule of law. As for legal counseling, it is regulated in the Regulation of the Minister of Law and Human Rights of the Republic of Indonesia Number: M-01.PR.08.10 of 2007 concerning Amendments to the Regulation of the Minister of Law and Human Rights of the Republic of Indonesia Number: M01.PR.08.10 of 2006 concerning Patterns of Legal Counseling.
 In order to maximize legal counseling and outreach to the community, the functional presence of legal counselors is urgently needed, because it is hoped that this legal extension function will greatly assist in the implementation of counseling and dissemination of legal rules to the public. Of course with various methods and innovations that are more interesting in providing counseling and socialization.

CONCLUSION
In handling children in conflict with the law, there are stages in every criminal justice process, it is mandatory to carry out penal mediation, or what is referred to in legal terms is diversion. However, the obstacles in implementation of diversion in resolving juvenile delinquency in Indonesia can be seen in several constraining factors, namely: the legal factor; law enforcement factors; factors of means or supporting facilities; societal factors and cultural factors. The existence of these various obstacles indicates that it is necessary to optimize the implementation of juvenile delinquency diversion in Indonesia as a strengthening of restorative justice in Indonesia. Optimization that can be done is by reformulating the regulation and prioritizing prevention efforts so that juvenile delinquency not reach court as an effort to strengthen diversion based on restorative justice.
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