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Abstract: The main issue of this research is how the political law on coal mining to manifest the peo-

ple's prosperity in Indonesia based on the sustainable development principle. Using normative research 

with an interdisciplinary research approach such as law and sociological approach, it gains some re-

sults: firstly, in the legal issue, Indonesian government should comply with the Article 33 of the 1945 

Constitution, as an economic system aimed in realizing people's sovereignty in the economic field. 

Secondly, some regulations related to coal mining still have some loopholes. As a result, it needs 

evaluation in the field of legal structure to enforce the rule of law based on the communities’ existing 

values as the reflection of Pancasila and the 1945 Constitution. Thirdly, the control of the state in the 

coal utilization and a new balancing in national policy management based on the sustainable 

development are necessary where the objectives of coal exploitations in mining are not only to pursue 

economic gain but also to have equal responsibilities to the social and the environment. 

Keywords: Article 33 of the 1945 Constitution; Coal Mining; Coal Policy; People Welfare; 

Principles of Sustainable Development.
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INTRODUCTION  

The State of Indonesia is a unitary state 

which has the form of Republic.1 As a state 

of law, the government power in this coun-

try is based on a constitutional. The suprem-

acy of law must include three basic ideas 

                                                           
1
  Article 1 (paragraph 1 and 3) the 1945 

Constitution. 

namely justice, benefit, and certainty. So 

that within the State of law, the "sense of 

people justice" should not ignore. In the 

Constitution, the use of the earth, water and 

natural resources contained therein, shall be 

arranged that the public may utilize or ob-

tain the greatest results for the welfare of the 

people. The Constitution inexplicitly men-

tion of what kind of mining activities that 

can result the proper prosperity and welfare. 

The implementation of Article 33 on 

Indonesian Constitution, haven’t accommo-

dated by the government policy and other 

lower regulation. Therefore, in some prov-

ince of Indonesia, the problem of mining 

continues with various complexities. For 

Instant there are same problems in South 

Sumatera which indicate in Table 1, and 
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problems in East Kalimantan will be elabo-

rate in Table 2. 

Table 1: South Sumatera Conditions 

No. Causes Impact 

1 The motto that 

"South Sumatera 

is the food and 

energy" 

It means that the 

government sup-

ports exploitation 

and exploration of 

coal mining on a 

large scale. As a re-

sult, the area of 

SUMSEL which ap-

proximately from to-

tally 8.7 million hec-

tares allocated for 

mining and planta-

tions almost 5 mil-

lion hectares.2 

2 Coal Mining Coal transportation 

that disrupted public 

roads. It also caused 

road damage, con-

gestion, and many 

accidents. 

3 The Result of 

Coordination and 

Supervision of 

Indonesian’ Cor-

ruption Eradica-

tion Commission 

(KPK) 

 There are 31 compa-

nies that have no tax 

registration number, 

170 companies hasn't 

clean and clear such 

as having the li-

cense in a conserva-

tion area for about 

9,300 hectares. As 

the result of that in-

vestigation, and sug-

gestion from 

WALHI of South 

Sumatera and others 

organisations The 

Government of 

                                                           
2
 Wijaya, Taufik and Rahmad, Rahmadi. (2014) 

Batubara, Emas Hitam yang Sarat Permasalahan. 

[Online] Available at: http://www.mongabay.co-

.id/2014/12/31/batubara-emas-hitam-yang-sarat-

permasalahan/ (retrieved: November 14, 2018) 

No. Causes Impact 

South Sumatera re-

trieved 17 licenses of 

those mining com-

pany. 3 

 

Table 2: East Kalimantan Conditions 

No. Causes Impact 

1 7 7 million 

hectare 

of min-

ing 

 It causes forest and biodiversi-

ty damage, also have a nega-

tive impact on the communi-

ty.4 

 Floods in the city of Samarin-

da in 2008-2010, the cost of 

flood mitigation reached Rp 

107.9 billion, and then in-

creased to Rp 602 billion for 

the period 2011-2013. This 

figure is beyond the cost of 

rehabilitating the damage to 

public roads due to coal trans-

portation reaching Rp 37.6 

billion.5 

• ± 150 holes of coal mining 

that haven’t reclaimed. The 

whole area is about one hec-

tare and more than 50 meters 

depth. 

 

Other five problems i.e. the implementation 

of reporting obligations regularly, the im-

plementation of the duty to reclamation after 

mining, enacted the government regulation 

of coal and mining law, the development of 

data and information system, the implemen-

tation of supervision and optimization of 

state revenue. 

On the other hand, one important inves-

tigation of KPK that there is no standard 

map of mining which used by government, 

BPN and Ministry of Energy and mining 

                                                           
3
  Wijaya, Taufik and Rahmad, Rahmadi. Note 2. 

4
  Wijaya, Taufik and Rahmad, Rahmadi. Note 2. 

5
  Wijaya, Taufik and Rahmad, Rahmadi. Note 2. 
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sources. This standard map is also a problem 

that is very detrimental to society, boundary 

issues, and land grabbing that is the most 

touching issue to the community. In all con-

flicts, mostly people's positions are always 

on the weaker parties. One of the reasons is 

the alignment of the state apparatus, both 

central government and regional, police and 

military to the corporation itself. 

In realizing sustainable development in 

coal minerals mining, it has 3 (three) aspects 

namely economy benefit, social and envi-

ronmental that must be run in a balanced 

way. Mining activities not only pursue eco-

nomic gain, but also have equal responsibili-

ties to the social and the environment. It is 

hope that the prosperity of the people can be 

achieved. 

On the other hand, the Neoliberalism is 

already running and entering in various 

forms in Indonesia. Prosperity of the people 

can be interpreted as in the concept of Ne-

oliberalism; the State provides an opportuni-

ty for individuals or private parties in order 

to have the greatest opportunity in utilizing 

the mining business. Even in the divestment 

of shares of mining companies can be pur-

chased by any individual, so the profits of 

the mining company cannot be enjoyed by 

the "people" as intended in Article 33 para-

graph (3) of the 1945 Constitution. People 

are not individuals or groups. According to 

Giers6 implementation of economic policy in 

neoliberalism has a goal to:  

1. Development of individual freedom to 

compete freely in the market. 

2. Private ownership of factors of produc-

tion is recognized. 

                                                           
6
 Revrisond Baswir. Bahaya Neoliberalisme, 

Yogyakarta: Pustaka Pelajar, 2009, p2.  

3. Establishment of market price conduct-

ed by the State through the issuance of 

law. 

According to Big Indonesian Diction-

ary, prosperous is [1] a lot of results; [2] 

many population and prosperous; [3] suffi-

ciency, no shortage.7 The condition of pros-

perity above means that the community lives 

in a state of affluence, not otherwise trou-

bled by the conditions of utilization of the 

mine. Until now, Indonesia is in a condition 

that has not been able to get the benefits of 

the mining. Some problems which arise 

among others; environmental damage, hu-

man rights violations and social justice, ine-

quality and poverty (Welfare and equality), 

as well as Labour exploitation.8 Though In-

donesia is a country based on the Law and 

welfare state which is responsible for ensur-

ing fairness and minimum welfare standards 

for every citizen. And the State has the au-

thority to regulate, maintain and distribute 

prosperity as stipulated in Article 33 para-

graph (3) and (4) of the 1945 Constitution. 

The fundamental problem then arises is, 

what coal mining policy in order to realize 

sustainable development as an effort to im-

prove people's welfare. Then, the next ques-

tion is that whether the purpose of the utili-

zation of the mine has been achieved cur-

rently and how is the benchmark that it has 

been achieved. Lest precisely now, the regu-

lations related to mining have not reached 

the desired direction or goal in accordance 

with the preamble of the 1945 Constitution 

and Article 33 paragraph (3) and (4) of the 

                                                           
7
 Kamus Besar Bahasa Indonesia (KBBI). (2018). 

[Online] Available at: http://kbbi.web.id/makmur 

[retrieved: 28 March 2018]. 
8
 Dody Prayogo, 2008, “Corporate Social 

Responsibility, Social Justice dan Distributive 

welfare in Industri tambang dan migas di 

Indonesia,” Jurnal Galang, 3 (3). 

http://kbbi.web.id/makmur
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1945 Constitution. Base on above problems, 

this article will discuss First, How the condi-

tion of coal mining in Indonesia, Second, 

how Indonesia coal mining regulations, able 

to realize sustainable development as an ef-

fort to improve people's welfare and Third 

how about the legal politics of coal mining 

in realizing the sustainable development as 

an effort of improving people prosperity ac-

cording to Indonesian legal system. 

RESEARCH METHOD 

The method to analyse and elaborate on the 

above problems in this article is using inter-

disciplinary legal approach i.e. a compara-

tive law and sociological approach. It com-

pares the data from some provinces in Indo-

nesia as well as other countries. Then for its 

related to the national welfare, therefore the 

problems are analysed by using sociological 

approach. The type of this research is de-

scriptive analytic, which elaborate systemat-

ically based on data. It will elaborate the 

problems by using Sustainable Principles 

and related to the legal system in Indonesia. 

The data is using secondary data such as 

regulations as primary data, and other sup-

ported documents. Those data will analyse 

qualitative juridical using legal interpreta-

tion and legal construction methods.  

ANALYSIS AND DISCUSSION 

Coal Mining in Indonesia 

Coal is one of the important energy com-

modities in Indonesia. Its Mining has been 

done since the Dutch colonial period. The 

history of coal mining can be divided based 

on the island's mining location. Coal mining 

by the Netherlands was first conducted on 

the island of Borneo and Sumatra Island 

which is until now become the main produce 

of coal in Indonesia.9 The distribution of 

coal in Indonesia is spread evenly on the is-

lands of Sumatera and Kalimantan as indi-

cate on figure 1. Small coal reserves are 

found on the islands of, Java, Kalimantan, 

Sulawesi and Papua. Three regions with the 

largest coal reserves are South Sumatra, 

South Kalimantan and East Kalimantan. In-

donesia's coal industry is divided by a few 

large producers and many small-scale actors 

owning coal mines and coal mining conces-

sions.10 

Figure 1: The Map of Location Coal reservation 

(geological divisions of Energy and Mining Minis-

try, November 2015) 

 

Based on the data from coal and mining 

ministry (ESDM), the amount of coal re-

sources in Indonesia currently is about 26.2 

Billion ton, and its productions is about 461 

million ton. Therefore, it can be estimated 

that now, the coal resources are still 56 years 

more except we found another new coal re-

sources or new product management.11 If it 

is compared to German and China, they do 

not use their coal as primary sources of fuel, 

                                                           
9
  Lutfi Fatah, 2008, “The Impact of Coal Mining on 

the Economy and Environment of South 

Kalimantan Province, Indonesia” ASEAN Econ-

omic Policy, 25 (1), pp86-92. 
10

 (2018) Batu Bara Indonesia. [Online] Available 

at: https://www.indonesia-investments.com/id/bis-

nis/komoditas/batu-bara/item236. [retrieved: No-

vember 14, 2018] 
11

 (2018) Cadangan Batubara Indonesia Sebesar 26 

Miliar Ton. [Online] Available at: https://www.e-

sdm.go.id/id/media-center/arsip-berita/cadangan-

batubara-indonesia-sebesar-26-miliar-ton. [retrie-

ved: November 14, 2018] 

https://www.indonesia-investments.com/
https://www.e-sdm.go.id/id/media-center/arsip-berita/cadangan-batubara-indonesia-sebesar-26-miliar-ton
https://www.e-sdm.go.id/id/media-center/arsip-berita/cadangan-batubara-indonesia-sebesar-26-miliar-ton
https://www.e-sdm.go.id/id/media-center/arsip-berita/cadangan-batubara-indonesia-sebesar-26-miliar-ton
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but they find others sources. Especially in 

Germany, coal is no longer using as fuel for 

Industry necessary with some considerations 

last years on 2018. Germany prefer used so-

lar and wind energy. 12 

Based on data from the Directorate of 

Coal Mining division up to December 2017, 

there are 3,903 companies obtaining Mining 

Business License (IUP) consisting of 2,537 

Exploration licenses and 1,366 Production 

Operation license. The data of production, 

export, domestic usage and price of Indone-

sian coal from 2007 to 2016 are shown in 

table 3.  

Table 3: Production, exports, domestic usage and 

prices of Indonesian Coal 2007-2016 in millions of 

tons (Directorate of minerals and coal Ministry of 

Energy and Mineral Resources, 2016). 

 

This should be concern seriously, for 

the coal reserves in Indonesia as energy and 

economic support will be exhausted within 

the next 83 years. The government must re-

duce the number of Indonesian coal exports 

and divert domestic compliance therefore 

coal still can be used for our next genera-

tions. In this case, principle of sustainable 

development should be implemented proper-

ly. 

The correlation to the Neoliberalism, 

the state's role in neoliberalism is limited 

only as a regulator and guardian of market 

mechanisms. In its development, as pack-

                                                           
12

 Media Center. (2018) Renewable Energy. 

[Online] Available at: http://www.dw.com/id/ene-

rgi-terbarukan-dari-bekas-pertambangan/av-1845-

0221. [retrieved: November 14, 2018] 

aged in the Washington Consensus package, 

the state's role in neoliberalism is empha-

sized to do the following four things: (1) 

implementation of a tight budget policy, in-

cluding the abolition of subsidies; (2) finan-

cial sector liberalization; (3) trade liberaliza-

tion; and (4) implementation of privatization 

of SOEs.  

Indonesia should return to the Indone-

sian economic system, people’s economic 

system, as stated in Article 33 of the Consti-

tution, that it is an economic system aimed 

at realizing people's sovereignty in the eco-

nomic sector. The four basic principles of 

people's economy are as follows: 1) The 

economy shall be organized as a common 

endeavour based upon the principles of the 

family system; 2) Sectors of production 

which are important for the country and af-

fect the life of the people shall be controlled 

by the state, 3) The land, the waters and the 

natural riches contained therein shall be con-

trolled by the State and exploited to the 

greatest benefit of the people, 4) The nation-

al economy is organised on the basis of eco-

nomic democracy with the principle of to-

getherness, fair efficiency, sustainability, 

environmental in-sight, independence, and 

by maintaining a balance of progress and 

national economic unity. 

Based on these four principles can be 

seen how far the role of state in the people’s 

economic system. As provided by Article 27 

paragraph 2 and Article 34, the role of the 

state in the people's economic system in-

cludes the following five things: 1) develop 

SOEs; 2) ensure the utilization of the earth, 

water, and all the wealth contained therein 

for the greatest prosperity of the people; 3) 

fulfilling the right of every citizen to obtain 

decent employment and livelihood, and; 4) 

nurture the poor and neglected children. It is 

http://www.dw.com/id/ene-rgi-terbarukan-dari-bekas-pertambangan/av-1845-0221
http://www.dw.com/id/ene-rgi-terbarukan-dari-bekas-pertambangan/av-1845-0221
http://www.dw.com/id/ene-rgi-terbarukan-dari-bekas-pertambangan/av-1845-0221
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a must that the role of law regulates the sys-

tem of populist economy as stipulated in ar-

ticle 33 of Indonesian constitution  

In order to restore the people’s econo-

my, one of the important factors is that the 

leader of the State is not a leader who clear-

ly believes and practices neoliberalism. 

Greater support as well as criticism and con-

trol should be given to leaders who clearly 

and firmly express their commitment to im-

plement people’s economic system in Indo-

nesia.  

Indonesia's coal mining legislation, in re-

alizing sustainable development as an ef-

fort to improve people's welfare. 

Coal is an unrenewable energy resource, 

therefore the management of utilization of 

this mineral must be done optimally, effi-

cient, transparent, and sustainable, environ-

mentally concern, and justice, therefore the 

purpose to utilize maximally and sustaina-

bility can be achieved. 

The Mining and Coal Law regulates 

some matters such as the environment in-

cluding reclamation and post mining, devel-

opment and empowerment of com-munities 

around mining areas, settlement of land dis-

putes, development of Indonesian workers, 

consider the opinions of relevant govern-

ment agencies, communities, and ecological 

concern, economic and socio-cultural as-

pects, as well as environmental perspective; 

and taking into account regional aspirations, 

taxes and so forth. (Table 4) 

 

Table 4: Framework of Mining Regulatory govern-

ing PNBP, controlling production and environmen-

tal obligations 

UU No. 4 Tahun 2009 on Mineral and Coal Mining 

Government Regulations 

No. 22 Tahun 2010 on 

Mining Area 

No. 23 Tahun 2010 

(revised  No. 24 Tahun 

2012) on The 

Implementation of 

Mining   

No. 78 Tahun 2010 on 

Reclamation and Post 

Mining 

No. 9 Tahun 2012 on 

Types and rates on non-

tax state revenue types 

Ministry of Energy and Mineral Sources  

No. 28 Tahun 2009 on 

Mining Activities  

No. 34 Tahun 2009 on 

Domestic Market 

Obligation (DMO) 

No. 17 Tahun 2010 on 

Procedures on 

Determination of  

benchmark price of sales 

No. 7 Tahun 2012 on 

Mineral processing and 

purification activities. 

Circular Handbill  of Directorate General on Mineral, Coal and Geothermal 

No. 32.E/35/DJB/2009	
on	Calculation of 

Royalties  

No. 515.K/32/DJB/2011 

dan No. 

999.K/30/DJB/2011 on 

Price Determination 

Procedure 

No. 5055/30/DJB/2010 

on Domestic Market 

Obligation (DMO) 

No. 376.K/30/DJB/2010 

on affiliation  

The Draft policy 

Bidding procedure of Mining License , Coal Export , Community Development, Procurement Regulations. 

etcetera 

 

Tabel 3. Framework of Mining Regulatory governing PNBP, controlling production and 

environmental obligations.  

 

Efforts to prosper the people in coal mining activities are also stated in Indonesian 

legislation such as Law no. Law No. 40 Year 2007 on Limited Liability Company 

(UU PT), in Article 74 paragraph (1) states that the Company which conducts its 

business activities in the field and / or related to natural resources must have the 

Social and Environmental Responsibility. The mining company's activities are 

based on that regulation, require mining companies to have Corporate Social 

Responsibility (CSR) activities, which are budgeted at maximum 4% of the 

annual profits especially on state-owned enterprises.
11
	But the weakness of this 

regulation that the private coal mining companies are not binding to this 

regulation. 

 

Indonesian regulation regarding investment, also regulate in Article 15 (b):
12

 that 

to prosper the people every investor is obliged to: 

1) Implement good corporate governance principles; 

2) Implement corporate social responsibility; 

3) Produce reports on investment activities and submit them to the 

Investment Coordinating Board; 

4) Respect the cultural traditions of the communities around the location of 

investment business activities; and 

5) Respect to all laws and regulations in Indonesia. 

 

																																																													
11

 The mining company's activities based on the Law on PT, require mining companies to have 

Corporate Social Responsibility (CSR) activities, which are budgeted at a maximum of 4% of the 

annual profits of state-owned enterprises. 
12

 The 2007 Law No.25 on Investment. 

 

Efforts to prosper the people in coal 

mining activities are also stated in Indone-

sian legislation such as Law no. Law No. 40 

Year 2007 on Limited Liability Company 

(UU PT), in Article 74 paragraph (1) states 

that the Company which conducts its busi-

ness activities in the field and/or related to 

natural resources must have the Social and 

Environmental Responsibility. The mining 

company's activities are based on the regula-

tions which require mining companies to 

have Corporate Social Responsibility (CSR) 

activities, which are budgeted at maximum 

4% of the annual profits especially on state-

owned enterprises.
13

 But, the weakness of 

this regulation is that the private coal mining 

companies are not binding to this regulation. 

Indonesian regulation regarding invest-

ment, also stipulate in Article 15 (b):14 that 

to prosper the people every investor is 

obliged to: 

1. Implement good corporate governance 

principles; 

2. Implement corporate social responsibil-

ity; 

                                                           
13

  The mining company's activities based on the 

Law on PT, require mining companies to have 

Corporate Social Responsibility (CSR) activities, 

which are budgeted at a maximum of 4% of the 

annual profits of state-owned enterprises. 
14

  The 2007 Law No.25 on Investment. 
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3. Produce reports on investment activities 

and submit them to the Investment Co-

ordinating Board; 

4. Respect the cultural traditions of the 

communities around the location of in-

vestment business activities; and 

5. Respect to all laws and regulations in 

Indonesia. 

Other regulation stipulated on En-

vironmental Protection and Management is 

the Law No.32 regarding protection and 

management of the environment which the 

consideration points a, b, Article 1 verse 2 

and 3 as mentioned below: 

1. Considering point a: That a good and 

healthy environment is the basic right of 

every Indonesian Citizen as mandated 

in Article 28 H of the 1945 Constitution 

of the Republic of Indonesia. 

2. Considering point b: Whereas the na-

tional economic development as man-

dated by the 1945 Constitution of the 

Republic of Indonesia is organized on 

the principle of sustainable development 

and environmentally concern. 

3. Article 1 verse 2: Environmental protec-

tion and management is a systematic 

and integrated effort undertaken to pre-

serve the environmental functions and 

prevent pollution and / or environ-

mental damage including planning, uti-

lization, control, maintenance, supervi-

sion and law enforcement. 

4. Article 1 point 3: Sustainable develop-

ment is a conscious and planned effort 

that combines environmental, social, 

and economic aspects into a develop-

ment strategy to ensure the integrity of 

the environment and the safety, abili-

ties, welfare, and quality of present and 

future generations. 

Community participation in coal mining 

legislation will ensure that the formations of 

laws will accordance to the values, norms 

and needs of the people. Thus, the religious 

values (the One Supreme God), the humani-

tarian values to guarantee human dignity 

(just and civilized humanity), the welfare 

and social justice (social justice for all Indo-

nesians) become important considerations 

that will used in formation of those regula-

tions. 

Some regulations regarding mining as 

mentioned above still have some weakness-

es and various problems, for instant the 

community in the area is not involved, min-

imum area for exploration sometimes larger 

than administrative area of one region, com-

pliance to company obligation to reclama-

tion and post mining, obligation of CSR and 

others. Therefore, the role of the legal struc-

ture is needed in order to enforce the rule of 

law that accordance to the society values 

which is Pancasila and Indonesian Constitu-

tion. 

In the legal factors perspective, one 

regulation which unenforced is not always 

because the rule is imperfect, but it’s also 

occur because when the formation of law 

happens, conditions that will support the 

implementation is not become the main con-

cern. Nonconductive resources, as well as 

non-conducive culture will greatly affect to 

law enforcement. The law will enforce if the 

role of legal structure is strong. Another im-

portant factor to success of law enforcement 

is not only determined by legal instrument 

but also the participant of society who con-

cern to the law enforcement itself.15  

Political law of coal mining in order to 

realize sustainable development as an ef-

fort to improve the welfare of the people 

according to Indonesia legal system 

The legal politics of coal mining in order to 

realize sustainable development as an effort 

to improve the welfare of the people accord-

                                                           
15

 Bagir Manan, Konsistensi Pembangunan Na-

sional dan Penegakan Hukum, Semarang, 1997, 

p6. 
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ing to the Indonesian legal system, empha-

sizes on 4 (four) principal issues, namely: 

(1) Legal politics, (2) Coal mining in order 

to realize sustainable development, (3) im-

provement of people's welfare (4) Indone-

sian legal system. 

Definition of Political Law 

Legal politics is the process of formation 

and implementing the system or legal order 

that governs the life of society in the nation. 

Starting from the formation of regulation 

(legal substance), strengthening law en-

forcement and law enforcement facilities 

(legal structure) and cultural development 

(legal culture)16 

Satjipto Rahardjo said the focus of legal pol-

itics study is:17 

1. What goals are to be achieved within 

the existing of legal system? 

2. What are the best ways to achieve these 

goals? 

3. When the law needs to be changed and 

how it could be done? 

4. Can formulate a pattern and can help us 

in the process of choosing goals and 

ways to achieve those goals? 

To achieve the legal political study, it is 

necessary to understand the factors that in-

fluence the legal politics of one country: 

1. The level of country's society pro-

gress.  

Currently Indonesian is still categorized as 

traditional community, although some others 

are category of modern society. Measuring 

the level of community progress, it is im-

portant to observe who will be the subject of 

the policy and the country. That policy 
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should focus on who the policy is address-

ing. When addressed to traditional societies, 

agrarian issues in land tenure and efforts to 

develop agrarian society using the technolo-

gy, in order to obtain better and maximum 

results. If the policy is intended for a mod-

ern society, then the issue of employment 

will consider deeply. Governments should 

be able to provide jobs with skills or exper-

tise in in facing the industrial need. There-

fore, Indonesia should determine the right 

target policy, and which issues should be-

come the priority. Relation to coal mines, 

government and mining companies, can ap-

plied appropriate pro-grams such as CSR 

programs for com-munities around the min-

ing area. The community is given land, capi-

tal and training if necessary so that they do 

not lose their livelihood because the land is 

already used for mining purposes. If the 

government and mining companies facilitate 

the interests of the community, certainly the 

perception and appreciation of the society on 

the performance of the legal structure and 

the quality of legal content in this country 

become positive. This means that even rule 

of mining law made completely, without 

support from a good legal structure, it can 

create a bad legal culture of society. Within 

the framework of the system, be it the sub-

stance of the law, the performance of the 

legal structure and legal culture must syner-

gize positively.  

2. The order of Community 

The heterogeneous structure of Indonesian 

society demands legal politics such as unifi-

cation. The policy should consider the pub-

lic order and the benefit of that policy to 

those public. In certain cases, the policy 

makers should be carefully organising the 

society in sensitive and personal matters 

which already exist in people's lives, such as 
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religion and people customs. The local gov-

ernment must be careful in granting license 

to coal mining activities. It should be review 

carefully, that in giving the license is not 

damage the composition of the community. 

Coal mining companies must also respect 

the diverse communities in the mining busi-

ness area, such as indigenous peoples.  

3. Political configuration or applicable 

political system 

In today's democratic society, House of Rep-

resentatives and the government must be 

able to accommodate every aspiration in the 

community. Indonesia's condition with 

growing issues is human rights violations, 

poverty, unemployment, environmental deg-

radation, and others. The state is increasing-

ly demanded to establish partner-ship rela-

tions with a global civil society which men-

tioned by Eppler18  in term of "third sector" 

such as the global social movement, civil 

society networks that address specific issues, 

international NGOs, etcetera.  Civil society 

is the most original instrument that citizens 

use to express their aspirations.  House of 

Representative, DPD, as representatives of 

the people, should think about the people 

and accommodate all aspirations of the 

community, especially people in the mining 

area. Complaints in the mining field should 

be responded and the aspiration mush be 

considered. If the House of Representatives 

and DPD are able to accommodate all of its 

stakeholder aspirations, then the outcome of 

political product creates a responsive legal 

product.  

4. Global development. 

The globalization and the demands of politi-

cal democratization during the reform period 
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prompted the government of the reform re-

gime to adopt a policy that is inclined to the 

spirit of neoliberalism that put forward the 

role of the market and the owners of capital. 

But the current condition is influenced by 

human rights in this case is adjusted to the 

interests of the Indonesian people.  

Coal mining in order to realize sustaina-

ble development. 

There are 3 foundations in creating mineral 

and Coal Law i.e.: philosophical foundation, 

juridical foundation, and sociological foun-

dation. The philosophical foundation or le-

gal consideration of the establishment coal 

and mining regulation is, that:  

“The coal contained in the Indonesian mining 

jurisdiction is a non-renewable natural resource 

as a gift of God Almighty who has an im-

portant role in fulfilling the livelihood of the 

people, therefore the management must be con-

trolled by the State to provide real added value 

to the national economy in an effort to achieve 

prosperity and the welfare of the people in jus-

tice.” 

The existence of coal is a gift of God 

that must be managed and utilized for the 

benefit of mankind. The state is authorized 

to control coal resources. The meaning of 

the State's tenure is: "The State has full free-

dom or authority to determine the necessary 

policy in the form of regulating, managing 

and supervising the use and utilization of 

national natural resources".19  

The Juridical foundation is defined as 

the legal basis for the implementation of 

coal mining activities. This foundation is 

contained in various laws and regulations. 

Furthermore, the sociological foundation of 

the establishment of coal mining regulations 

is due to the people's need for the protection 

of their rights in the management of coal. 
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Because it is stipulated in the Coal and Min-

ing Law, people especially local residents 

are given enough space to manage coal min-

ing. One of the rights of the community is 

the right to apply for the Public Mining Li-

cense (IPR) and the Mining Business Li-

cense (IUP). By having the license, they can 

conduct mining activities correctly and it is 

hope that the community becomes prosper-

ous. But in reality, the activities undertaken 

by local residents get less attention from the 

local government because many citizens 

who conduct illegal mining activities with-

out conducting guidance and supervision. If 

this is allowed, it will cause considerable 

problems and losses, both for the environ-

ment and community including local gov-

ernment itself. 

The Coal and Mining Law provides 

equal attention to the increase of production 

and the conservation of the coal resources 

together with their environment. On the ori-

entation of increased production, it is an at-

tempt to produce as much coal as possible. 

The cues for this increase in production can 

be seen from several aspects, namely: First, 

the placement of coal as one of the compo-

nents in economic growth. This is stated in 

the "Considering” which become the philo-

sophical basis. The section B of considering 

is also mentioned that "Coal is a resource to 

contribute to national economic growth and 

sustainable regional development". Second, 

the implementation of coal mining business 

activities must be run on the principle of ef-

ficient, effective and competitive. Thirdly, 

the number of products produced should be 

optimal, which can to contribute to the exist-

ing economic growth. Fourth, to support the 

achievement of such production increase is 

required to every mining business actor to 

use good mining technology and large capi-

tal. 

The orientation of conservation, coal 

mining is meaningful to the sustainability of 

the existence of its own coal resources and 

their utilization. The sustainability of coal 

resources means that its availability is guar-

anteed by not exploiting it excessively. Ef-

forts to maintain its sustainability include: 

1. The existence of a balance principle, 

sustainable and environmental insight in 

the management of coal resources as 

stipulated in article 2. 

2. One of the objectives of coal manage-

ment is to ensure that mining benefits 

are sustainable and environ-mentally in-

sight as referred to in Article 3. 

3. Among the criteria used as a reference 

for determining a mining business area 

(WUP) is the possibility of the imple-

mentation of the conservation code and 

the guaranteed carrying capacity of the 

environment as defined in Article 18 

and Article 28. 

4. The existence of the obligations of 

business actors related to conservation 

such as: 

 Obligation to undertake post-mining 

reclamation and monitoring of the 

environment, including make a plan-

ning of reclamation and provide rec-

lamation fund and post-mining guar-

antee fund as stipulated in article 96. 

 The management of mine waste and 

other material complies with basic 

standards before they are released in-

to the environment. 

 Business actors shall maintain the 

preservation of the functions and car-

rying capacity of water resources 

contained in the WUP. 

 Compulsory to suspend of mining 

activities if the condition of envi-

ronmental carrying capacity of its 

business region cannot bear mining 

activity anymore especially if there 
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are reports from the community as 

stated in Article 113. 

In addition to the orientation to increase 

production and conservation of coal re-

sources and the environment as mentioned 

in Mining  Regulations, coal mining mush 

also consider to the principles of sustainable 

development in which every stakeholder 

should thinking the coal mining holistically 

for it is involved economic, social and envi-

ronmental development.20 This dimension is 

carried out with long-term or cross-

generation dimensions, the principle of total 

efficiency and directed to the reduction of 

poverty (economy), social equity and higher 

environmental quality which described in 

figure 3. 

Figure 3: Interplay of the environmental, economic, 

and social aspects of sustainable development. Mark 

Fedkin. Adopted from the University of Michigan 

Sustainability Assessment, Rodriguez et al., 

2002.

 

Sustainability is represented as a syner-

gy between society, economy, and environ-

ment. Environmental aspects include the use 

of natural resources, pollution prevention, 

biodiversity, and ecological health. Social 

aspects include living standards, the availa-

bility of education and employment, and 
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equal opportunities for all members of the 

community.21 Economic factors are the sup-

port for growth, profit, cost reduction, and 

investment into research and development, 

and others. 

There are more factors that will affect 

the sustainability of the social system, some 

of those factors are: social and economic 

interactions which result the formulation of 

socio-economic aspect combination such as, 

business ethics, fair trade, and workers al-

lowance. At the same time, the combination 

between economic and environment creates 

an environmental economic which result the 

improved of energy efficiency, renewable 

fuel development, green technology, as well 

as it creates special incentives and subsidies 

for sustainable environment businesses. The 

combination of social and environment lead 

to the creation of conservation policy, the 

establishment of environmental justice, and 

global stewardship for sustainable use of 

natural resources. The figure shows as a 

simplification framework, which is proves 

that it can help in identifying key areas of 

impact and establishing the basis of objec-

tive analysis. Further in this process, certain 

processes and technologies will often be 

evaluated in terms of social, economic, and 

environmental impacts, although it must be 

understood that the three pillars are never 

completely isolated from each other. 

Sutamihardja stated that sustainable de-

velopment targets include efforts to realize 

some situation occurs, i.e.: 22 
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1. Equity of intergeneration equity benefit 

which means that the utilization of natu-

ral resources for the growth needs to 

consider reasonable limits in ecosystem 

or environmental systems control and 

directed to replaceable natural resources 

and emphasize as low as possible the 

exploitation of unreplaceable resources 

nature.  

2. Safeguarding or safeguarding the pre-

servation of existing natural resources 

and the environment that preventing 

ecosystem disturbances to ensure a 

good quality of life for future genera-

tions. 

3. Utilization and management of natural 

resources for the purpose of pursuing 

economic growth for the equity of utili-

zation of sustainable natural resources 

inter generations. 

4. Maintaining the welfare of the people 

(community) that is sustainable both 

present and future (inter temporal). 

5. Maintain the benefits of development or 

management of natural and environ-

mental resources that have long-term or 

sustainable long-term benefits. 

6. Maintain the quality or quality of hu-

man life between generations in accord-

ance with their habitat. 

Based on the result of sustainable de-

velopment measurement, the goals of sus-

tainable development have yet not optimal 

which is only two third. Its development 

mostly shown in economic and social 

sphere, but it is weak for the environment23 

especially the damages of the environment 

of coal mining in industry. The Government 

must have strict regulations to impose the 

company to do reclamation and post mining. 

This is because the damage of the environ-

ment will affect to indicator of social and 

economic of society around mining area. For 
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example, in South Kalimantan, the location 

of mining is next to the living of people, it’s 

about 20 metres. As the impact of those lo-

cations some of citizen house is crack and 

broken.24 According to ministry of Envi-

ronment regulations stipulated the indicator 

of coal mining which friendly to the envi-

ronment must be 500 metres from the border 

of mining licence area.25 Unfortunately, al-

though has been imposed in the regulation, 

but still there are some violence in mining 

activities. It means that the enforcement is 

still weak and need to re-evaluated.26  

Efforts to improve people's welfare 

The purpose of coal mining as intended in 

Mineral and Coal Law and the realization of 

sustainable development is in the framework 

of improving people's welfare as stipulated 

in the preamble of the 1945 Constitution and 

Article 33 (3) and (4) of the 1945 Constitu-

tion. 

In the preamble of the 1945 Constitu-

tion has affirmed the purpose of Republic of 

Indonesia. There are four purposes: 1) shall 

protect the whole people of Indonesia and 

the entire homeland of Indonesia, 2) to ad-

vance general prosperity, 3) to develop the 

nation’s intellectual life, and 4) to contribute 

to the implementation of a world order 

based on freedom, lasting peace and social 

justice 
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One of the main objectives of the exist-

ence of the Republic of Indonesia is to ad-

vance people’s welfare. Then, to gain that 

purpose, all the resources in Indonesia 

should be used and managed optimally. This 

is stipulated in Article 33 verse (3) and (4) 

of the 1945 Constitution, which stated that: 

"The land, the waters and the natural riches 

contained therein shall be controlled by the 

State and exploited to the greatest benefit of 

the people."27 And in verse (4) ”The organi-

sation of economy shall be conducted on the 

basis of economic democracy upholding the 

principles of togetherness, efficiency with 

justice, continuity, environmental perspec-

tive, self-sufficiency, and keeping a balance 

in the progress and unity of the national 

economy”  

Coal mining contributes to the national 

economy which should be harmonized in 

accordance with Article 33 paragraphs (3) 

and (4) above. But in its implementation, the 

state is often confronted in a dilemmatic 

condition between optimal utilization and 

environmental and social damages, includ-

ing balancing growth and equity. Currently, 

it can be seen that there is domination of re-

sources utilization by the state, so it needs 

new balancing in the form of management 

of national policy. The national policies re-

ferred become the balancing that regulated 

in a legal system. It seems that the law sys-

tem in Indonesia is far from fair value. Laws 

in Indonesia still not consider the living law 

and culture in society, such as religion val-

ue, customary law and public morals, there-

fore the law applicable is not accordance to 

the living law in society and feel unfair. On 

the other hand, the law has not adequately 

transformed the principles of sustainable de-
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velopment into the national legal system, 

therefore it become the barrier in the devel-

opment process. This is also due to the lack 

of understanding of the concept of law as a 

tool of social engineering. 

3) Indonesian legal system. 

The Indonesian legal system or national le-

gal system is used differently on positive 

law, but rather conveys Indonesia's constitu-

endum or the legal system that the Indone-

sian nation aspires to.28 What is meant by the 

national legal system is a legal system that 

applies with all its elements and support one 

another in order to anticipate and overcome 

the problems arising in the life of nation, 

state and society based on Pancasila and the 

Constitution of the Republic of Indonesia in 

1945.29  

Accordance to the objective of the de-

velopment national legal system, there are at 

least three basic principles as the direction 

of political legislation, namely: 

 The regulations must contain the in-

struments which support   the ad-

vance of social welfare and social 

justice for all of the people of Indo-

nesians. 

 The regulations must contain and 

simultaneously act as instruments in 

realizing democratic and independ-

ent Indonesian society. 

 The regulations should contain and 

simultaneously act as instruments 

which stipulated that the state is 

based on the law and the constitu-

tion, and also reflects the legal cer-

tainty, justice and truth.
30
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CONCLUSION 

Coal as a natural resource within is the un-

renewable natural resources, therefore in its 

management must be done optimally, effi-

ciently, transparently, sustainably and envi-

ronmentally friendly and equitable in order 

to advance the maximum benefit for the 

welfare of the people of Indonesia in a sus-

tainable manner. 

Coal mining management must syner-

gise in a legal system. Those are responsive 

legal substance, the performance of good 

legal structure and will create a good legal 

culture as well. Thus, environmentally sus-

tainable development that puts forward eco-

nomic, environmental and social progress 

can be balanced to achieve the ultimate goal, 

the people’s welfare. 

The existing coal mining regulations 

considered incomplete currently, therefore, 

the improvement of regulations and its poli-

cy is necessary to achieve the legal objec-

tives in accordance to the values of Pancasi-

la and the 1945 Constitution. The serious-

ness of law enforcement and the assistance 

of concerned citizens within the framework 

of a good legal culture are required in the 

enforcement of these laws. 

The state has an authority to control 

coal resources. The State's tenure is that 

"The State has full freedom or authority to 

determine the necessary policy in the form 

of regulating, managing and supervising the 

use and utilization of national natural re-

sources. 
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